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Serious discussions needed on
police tactics and false confessions

I

t’s a phenomenon that detectives, prosecutors, jurors and
even defense lawyers typically have trouble believing:
Sometimes suspects will confess to serious crimes even when
they are completely innocent.
“I certainly wouldn’t confess to
a crime I didn’t commit!” we all
think. But false confessions happen all the time and recent DNA
exonerations and psychological
studies suggest they occur more
frequently than anyone involved
with the criminal justice system
should tolerate.
Journalists and academic researchers increasingly understand
how the typical police interrogation in the United States is structured to elicit confessions rather
than gather accurate information
about a crime. The techniques
used by detectives are so effective
that innocent people will often
confess even if they are not physically abused by the interrogator.
The Innocence Project provides
us with a snapshot of the problem,
having to date documented 311
post-conviction DNA exonerations, of which approximately 25
percent involved a confession to
the crime by an innocent defendant. And because most crimes
cannot be disproven through DNA
testing, there’s every reason to believe these numbers are just the
tip of the iceberg.
How do these false confessions
happen, if not by police torture?
After all, we’re not talking here
about the conduct of convicted
felon and former Chicago police
Lt. Jon Burge and his “Midnight
Crew” — a wolf pack of detectives
who got scores of confessions
through electrocution, suffocation
and other abuses in the 1970s and
1980s.
Douglas Starr compellingly suggests in a recent New Yorker article that much of the problem
derives from the pervasive use by
police of the “Reid Technique” —
an interrogation method, originally developed here in Chicago in
the 1950s, that in theory teaches
detectives how to spot behavioral
cues that indicate when a suspect
is lying. “The Interview,” The New
Yorker (Dec. 9, 2013).

As described by Starr, the Reid
Technique proceeds in stages.
First the detective asks the suspect a series of non-threatening
questions (perhaps, for example,
about his job) to set a baseline for
the suspect’s behavior. Then the
detective will toss out a “behavior
provoking” question (asking, for
example, how someone who committed this crime should be punished). Or he might “bait” the suspect by suggesting, whether truly
or falsely, that he has incriminating physical evidence of the crime.
At this stage the detective is
looking for nonverbal cues that
the suspect is not being truthful
— cues like crossing his arms,
picking non-existent lint off of his
shirt, touching his face or looking
down and away. Once the detective determines the suspect is lying, the interrogation phase
begins.
Procuring a confession at the
interrogation stage is done
through a variety of techniques
that might include refusing to accept denials of guilt or by lying to
the suspect about a polygraph result, victim statement or piece of
physical evidence. Another successful tactic is “minimizing” the
moral consequences of the crime
— for instance, by suggesting to
the suspect that anyone would
have lashed out violently if provoked in that manner by the
victim.
The procedure is remarkably
effective at procuring confessions.
Unfortunately, it’s effective at getting both the guilty and the innocent to confess.
Here are the problems. First,
the “behavioral analysis” stage of
the Reid Technique is premised
on junk science. Experiments
show that police officers perform
no better at distinguishing between truthful and lying suspects
by relying on behavioral cues
than if they had just flipped a
coin.
Second, psychological experiments have shown that subjects
are prone to falsely confess to infractions with an alarming frequency when they are directly accused of misbehavior — and that
their confession rate increases
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threefold when “minimization”
techniques are used by the
experimenter.
Part of the reason false confessions are so pernicious is that a
confession will trump everything
— even physical evidence — in
the eyes of a juror.
Take the case of Juan Rivera,
who was questioned about the
rape and murder of an 11-year-old
girl from Waukegan in 1992.
Rivera had a low IQ and a history
of mental illness. He was questioned about the crimes for four
days by interrogators using the
Reid Technique, including by a
Reid trainer at the Reid headquarters in Chicago.
Rivera confessed, and the jury
later convicted him of the rape
and murder, even though there
was good evidence that Rivera
was in his home at the time of the
crime. Remarkably, he had been
wearing an electronic monitor.
After DNA evidence proved in
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2005 that the semen found in the
victim did not come from Rivera,
his conviction was overturned
and he was retried. Rivera was
again convicted, notwithstanding
the DNA evidence, on the
strength of his confession. His
conviction was finally overturned
last year after he had spent 19
years in prison.
Rivera’s is not the only such
story, of course. A recent “60 Minutes” piece disturbingly called
Chicago the “False Confession
Capital of the Nation,” noting that
we have procured more false confessions from juveniles than any
city in the country.
How do we reduce the number
of false confessions procured by
law enforcement officers?
Our police departments could
start by implementing the recommendations of the Bluhm Legal
Clinic, which recommends limiting
the duration of interrogations to
six hours or less; banning polygraphs; curtailing lying by interrogators (even though the U.S.
Supreme Court has held that the
practice is not unconstitutional);
prohibiting implicit promises of leniency; and banning the introduction of “blackout scenarios,”
where the interrogator suggests
to the suspect he must have committed the crime while in an amnesiac state.
More broadly, we need to initiate a discussion about the
virtues of alternative interrogation
techniques, perhaps modeled on
practices in the United Kingdom,
which are designed to gather information (much like a journalist
would do) rather than elicit confessions.
The U.K. approach eschews reliance on behavioral cues to lying
and instead encourages detectives
to ask suspects open-ended questions that keep the suspect talking. If a suspect is guilty and lying,
then the more he talks, the harder
it will be for him to keep his story
straight, thereby making his guilt
plain.
While such modifications would
not eliminate altogether the insidious problem of false confessions, they would surely go a long
way toward reducing them.
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